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violation of any such requirement is
subject to a civil penalty of at least
$500 and not more than $11,000 per vio-
lation, except that: Penalties may be
assessed against individuals only for
willful violations; where a grossly neg-
ligent violation or a pattern of re-
peated violations has created an immi-
nent hazard of death or injury, or has
caused death or injury, a penalty not
to exceed $22,000 per violation may be
assessed; and the standard of liability
for a railroad will vary depending upon
the requirement involved. See, e.g.,
§ 219.105, which shall be construed to
qualify the responsibility of a railroad
for the unauthorized conduct of an em-
ployee that violates § 219.101 or § 219.102
(while imposing a duty of due diligence
to prevent such conduct). Each day a
violation continues shall constitute a
separate offense. See appendix A to
this part for a statement of agency
civil penalty policy.

(b)(1) In the case of joint operations,
primary responsibility for compliance
with this part with respect to deter-
mination of events qualifying for
breath or body fluid testing under sub-
parts C and D of this part shall rest
with the host railroad, and all affected
employees shall be responsive to direc-
tion from the host railroad consistent
with this part. However, nothing in
this paragraph shall restrict the ability
of the railroads to provide for an appro-
priate assignment of responsibility for
compliance with this part as among
those railroads through a joint oper-
ating agreement or other binding con-
tract. FRA reserves the right to bring
an enforcement action for noncompli-
ance with applicable portions of this
part against the host railroad, the em-
ploying railroad, or both.

(2) Where an employee of one railroad
is required to participate in breath or
body fluid testing under subpart C or D
and is subsequently subject to adverse
action alleged to have arisen out of the
required test (or alleged refusal there-
of), necessary witnesses and documents
available to the other railroad shall be
made available to the employee on a
reasonable basis.

(c) Any independent contractor or
other entity that performs covered
service for a railroad has the same re-
sponsibilities as a railroad under this

part, with respect to its employees who
perform covered service. The entity’s
responsibility for compliance with this
part may be fulfilled either directly by
that entity or by the railroad’s treat-
ing the entity’s employees who perform
covered service as if they were its own
employees for purposes of this part.
The responsibility for compliance must
be clearly spelled out in the contract
between the railroad and the other en-
tity or in another document. In the ab-
sence of such a clear delineation of re-
sponsibility, FRA will hold the railroad
and the other entity jointly and sever-
ally liable for compliance.

[54 FR 53259, Dec. 27, 1989, as amended at 59
FR 7458, Feb. 15, 1994; 63 FR 11621, Mar. 10,
1998]

§ 219.11 General conditions for chem-
ical tests.

(a) Any employee who performs cov-
ered service for a railroad shall be
deemed to have consented to testing as
required in subparts B, C, D, and G of
this part; and consent is implied by
performance of such service.

(b)(1) Each such employee shall par-
ticipate in such testing, as required
under the conditions set forth in this
part by a representative of the rail-
road.

(2) In any case where an employee
has sustained a personal injury and is
subject to alcohol or drug testing
under this part, necessary medical
treatment shall be accorded priority
over provision of the breath or body
fluid sample(s). No employee who is un-
able to urinate normally (based on the
judgment of a medical professional
that catheterization would be required)
as a result of a personal injury, result-
ing medical treatment, or renal failure
shall be required to provide a urine
sample. Nothing in this section shall
bar use of a urine sample made avail-
able as a result of catheterization un-
dertaken for medical purposes, pro-
vided the circumstances of such collec-
tion are fully documented and the spec-
imen is otherwise handled in accord-
ance with the applicable requirements
of this title.

(3) Failure to remain available fol-
lowing an accident or casualty as re-
quired by company rules (i.e., being ab-
sent without leave) shall be considered
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a refusal to participate in testing,
without regard to any subsequent pro-
vision of samples.

(4) Tampering with a sample in order
to prevent a valid test (e.g., through
substitution, dilution or adulteration)
constitutes a refusal to provide a sam-
ple.

(c) A covered employee who is re-
quired to be tested under subpart C or
D and who is taken to a medical facil-
ity for observation or treatment after
an accident or incident shall be deemed
to have consented to the release to
FRA of the following:

(1) The remaining portion of any
body fluid sample taken by the treat-
ing facility within 12 hours of the acci-
dent or incident that is not required
for medical purposes, together with
any normal medical facility record(s)
pertaining to the taking of such sam-
ple;

(2) The results of any laboratory
tests for alcohol or any drug conducted
by or for the treating facility on such
sample; and

(3) The identity, dosage, and time of
administration of any drugs adminis-
tered by the treating facility prior to
the time samples were taken by the
treating facility or prior to the time
samples were taken in compliance with
this part.

(4) The results of any breath tests for
alcohol conducted by or for the treat-
ing facility.

(d) An employee required to partici-
pate in body fluid testing under sub-
part C (post-accident toxicological
testing) or testing subject to subpart H
shall, if requested by the representa-
tive of the railroad or the medical fa-
cility (including under subpart H of
this part, a non-medical contract col-
lector), evidence consent to taking of
samples, their release for toxicological
analysis under pertinent provisions of
this part, and release of the test results
to the railroad’s Medical Review Offi-
cer by promptly executing a consent
form, if required by the medical facil-
ity. The employee is not required to
execute any document or clause
waiving rights that the employee
would otherwise have against the em-
ployer, and any such waiver is void.
The employee may not be required to
waive liability with respect to neg-

ligence on the part of any person par-
ticipating in the collection, handling
or analysis of the specimen or to in-
demnify any person for the negligence
of others. Any consent provided con-
sistent with this section shall be con-
strued to extend only to those actions
specified herein.

(e) Nothing in this part shall be con-
strued to authorize the use of physical
coercion or any other deprivation of
liberty in order to compel breath or
body fluid testing.

(f) Any railroad employee who per-
forms service for a railroad shall be
deemed to have consented to removal
of body fluid and/or tissue samples nec-
essary for toxicological analysis from
the remains of such employee, if such
employee dies within 12 hours of an ac-
cident or incident described in subpart
C as a result of such event. This con-
sent is specifically required of employ-
ees not in covered service, as well as
employees in covered service.

(g) Each supervisor responsible for
covered employees (except a working
supervisor within the definition of co-
worker under this part) shall be
trained in the signs and symptoms of
alcohol and drug influence, intoxica-
tion and misuse consistent with a pro-
gram of instruction to be made avail-
able for inspection upon demand by
FRA. Such a program shall, at a min-
imum provide information concerning
the acute behavioral and apparent
physiological effects of alcohol and the
major drug groups on the controlled
substances list. The program shall also
provide training on the qualifying cri-
teria for post-accident testing con-
tained in subpart C of this part, and
the role of the supervisor in post-acci-
dent collections described in subpart C
and appendix C of this part. The dura-
tion of such training shall be not less
than 3 hours.

(h) Nothing in this subpart restricts
any discretion available to the railroad
to request or require that an employee
cooperate in additional body fluid test-
ing. However, no such testing may be
performed on urine or blood samples
provided under this part. For purposes
of this paragraph, all urine from a void
constitutes a single sample.

[54 FR 53259, Dec. 27, 1989, as amended at 59
FR 7458, Feb. 15, 1994]
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